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United States Court of Appeals for the 

District of Columbia 


No. 6538. 

I 

• ; 

Capitol Dress Manufacturing Company, a Corporation, 

et al., Appellants, 


vs. 

John F. Moran, Receiver of the Park Savings Bank. 


a Supreme Court of the District of Columbia. 

In Equity. j 

No. 58518. 

John F. Moran, Receiver, Plaintiff, 

vs. 

Capitol Dress Manufacturing Company, a Corporation, 
Capital Garment Manufacturing Company, a Corpora¬ 
tion, Nathan Plotnick, Benjamin Rich (formerly Benja¬ 
min B. Rachlin), Defendants. 

United States of America, 

District of Columbia, ss: 

I 

Be it remembered, That in the Supreme Cpurt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the abpve-entitled 
cause, to wit: 


i 
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1 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. 

No. 58518. 

John F. Moean, Receiver, Plaintiff, 

vs. 

Capitol Dress Manufacturing Company, a Corporation, 
Capital Garment Manufacturing Company, a Corpora¬ 
tion, Nathan Plotnick, Benjamin Rich (formerly Benja¬ 
min B. Rachlin), Defendants. 

Bill of Complaint for Discovery , Accounting and Receiver. 

Filed March 25,1935. 

To the Honorable Justice Holding said Court: 

The plaintiff, John F. Moran, respectfully represents 
to this Honorable Court as follows: 

1. That he is the duly appointed, qualified and acting 
Receiver of the Park Savings Bank and as such brings this 
action. 

2. That the defendant, Capitol Dress Manufacturing 
Company, a corporation, is a District of Columbia corpo¬ 
ration, chartered October 1,1931, doing business in the Dis¬ 
trict of Columbia, with its principal office located at 918 D 
Street, Northwest, Washington, District of Columbia, with 
an authorized capital stock of $25,000 divided into two hun¬ 
dred and fifty shares, par value of $100.00 each, and is 
sued as is hereinafter shown. 

3. That the defendant, Capital Garment Manufacturing 
Company, is a District of Columbia corporation chartered 
February 13, 1934, doing business in the District of Colum¬ 
bia with its principal office located at 918 D Street, North¬ 
west, Washington, District of Columbia, with an au- 

2 thorized capital stock of $15,000 in shares of $100.00 
each, and is sued as is hereinafter shown. 

4. That the defendant, Nathan Plotnick, is a citizen of 
the United States and a resident of the District of Colum¬ 
bia ; that he is President of the Capitol Dress Manufactur¬ 
ing Company and President of the Capital Garment Manu¬ 
facturing Company, and is sued as is hereinafter shown. 
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5. That the defendant, Benjamin Rich (formerly Ben¬ 
jamin B. Rachlin), is a citizen of the United States and a 
resident of the District of Columbia; that he is| Secretary 
and Treasurer of the Capitol Dress Manufacturing Com¬ 
pany and is Secretary and Treasurer of the Capital Gar¬ 
ment Manufacturing Company, and is sued a$ is herein¬ 
after shown. 

6. That on the 19th day of December, 1932, {he Capitol 
Dress Manufacturing Company and Nathan Ploinick made, 
executed and delivered their one certain promissory note 
in the sum of $500.00, payable to the order of Rose T. 
Weitz, for value received, with interest from date at the 
rate of six per centum per annum until paid, payable at 
the Park Savings Bank, Washington, D. C., sai<{ note being 
endorsed by Benjamin Rich and Rose T. Weitz| and trans¬ 
ferred and delivered to the Park Savings Banjv for value 
prior to maturity. That there remains due ind unpaid 
on said note the sum of $490.00, with interest fijom Decem¬ 
ber 19, 1932, besides costs, and presentment, demand, pro¬ 
test and notice were waived by all parties to! said note. 
That said note is in the possession of plaintiff ^is Receiver 
of the insolvent Park Savings Bank, representing an asset 
of said bank held in trust for creditors thereofj 

7. Plaintiff is informed, believes and therefore^ avers that 

on, to-wit, the 13th day of February, 1^34, the de- 
3 fendants, Capitol Dress Manufacturing! Company, 
Nathan Plotnick and Benjamin Rich, f(j>r the pur¬ 
pose of hindering, delaying and defrauding creditors, and 
particularly this plaintiff, without consideration, and with¬ 
out notice to any creditor, and without complying with the 
bulk sales laws of the District of Columbia, apd in direct 
and express violation of said laws, transferred the equip¬ 
ment, machinery, supplies, merchandise and good-will there¬ 
tofore and at that time solely owned by the Cajpitol Dress 
Manufacturing Company to the Capital Garment Manu¬ 
facturing Company, and by reason of said alleged trans¬ 
fer all of the defendants named herein are fraudulently 
and conclusively conspiring to make and do aw^y wdth the 
business and merchandise of the Capitol Dress Manufac¬ 
turing Company, which this plaintiff avers is owned and 
belongs to said Capitol Dress Manufacturing Company, 
for the sole purpose of hindering, delaying aifd defraud¬ 
ing creditors, and particularly this plaintiff. 
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8. That the business, equipment, supplies and good-will 
alleged to have been transferred to the Capital Garment 
Manufacturing Company is now operated under the name 
of Capitol Dress Manufacturing Company as is shown from 
the photograph of the front premises of the building in 
which said business is conducted, attached hereto marked 
* 4 Exhibit A!” and made a part hereof by this reference, 
and by telephone listing in the name of Capitol Dress 
Manufacturing Company and Capital Garment Manufac¬ 
turing Company in the telephone directory in the City of 
Washington, District of Columbia, and other signs in the 
name of Capital Garment Manufacturing Company in the 
building proper, and plaintiff therefore believes and avers 
that the Capital Garment Manufacturing Company is a 

corporation fraudulently organized with the sole 
4 purpose of hindering, delaying and defrauding plain¬ 
tiff as a creditor of fhe Capitol Dress Manufacturing 
Company. 

9. That the alleged sale of said business and equipment 
heretofore described from the Capitol Dress Manufactur¬ 
ing Company to the Capital Garment Manufacturing Com¬ 
pany was made without notice of any kind or character to 
this plaintiff as a creditor of said Capitol Dress Manufac¬ 
turing Company. 

10. That Section 271 of Title 5, Corporations, of the 1929 
Code of Laws for the District of Columbia, provides for 
liabilitv of stockholders as follows: 

“All the stockholders of every company incorporated 
under section 261 of this title shall be severally individually 
liable to the creditors of the company in which they are 
stockholders for the unpaid amount due upon the shares of 
stock held by them, respectively, for all debts and contracts 
made by such company, until the whole amount of capital 
stock fixed and limited by such company shall have been 
paid in, and a certificate thereof shall have been made and 
recorded, as prescribed in the following section. (Mar. 3, 
1901, 31 Stat. 1286, c. 854, sec. 615.) ” 

11. That the Capitol Dress Manufacturing Company is 
insolvent, and plaintiff is an unpaid creditor thereof, and 
the exigencies of this case required the appointment of a 
Receiver for the purpose of discovery, an accounting and 
enforcement of liability created by the statute against the 
stockholders of the Capitol Dress Manufacturing Company 
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and to set aside the alleged sale of the business j and prop¬ 
erty of the Capitol Dress Manufacturing Company to the 
Capital Garment Manufacturing Company as hereinbefore 
described. 

12. That this bill of complaint is brought tty plaintiff 
in his own right and on his own behalf and is not brought 
on behalf of any other of the creditors, if any such credi¬ 
tors exist. 

13. The plaintiff has no plain, adequate or com- 
5 plete remedy at law and therefore invokes the aid 
of a Court of Equity. 


The premises considered, your plaintiff pray^: 

1. That a summons issue out of this Honorable Court 
requiring the defendants and each of them to Appear and 
answer the exigencies of this bill. 

2. That a receiver be appointed to take possession, con¬ 
trol and custody of the business, merchandise and personal 
property hereinbefore described of the Capitol llress Man¬ 
ufacturing Company and the Capital Garment Manufac¬ 
turing Company located at 918 D Street, Northwest (fourth 
floor), to hold said property and the funds deprived from 
the operation and conduct of such business, subject to 
further order of this Court. 

3. That interrogatories issue to the defendants, and each 
of them, requiring them to answer such interrogatories 
within fifteen days from the date of service, andj for discov¬ 
ery of assets. 

4. For an accounting of all funds and monies derived 
from the conduct and carrying on of the manufacturing 
business of the Capitol Dress Manufacturing Company from 
December 19, 1932 to date and of the Capitil Garment 
Manufacturing Company from February 13, 1934, to date. 

5. That a preliminary or interlocutory injunction be 
granted plaintiff pending hearing of this case on its merits, 
enjoining and restraining the Capitol Dress Manufactur¬ 
ing Company and the Capital Garment Manuf adjuring Com¬ 
pany, and the officers thereof, from transferring, selling, 
or otherwise disposing of said business or property. 

6. That a rule to show cause why a preliminary injunction 
should not be granted plaintiff issue by thisj Honorable 

Court. 

6 7. That an injunction be granted plaintiff forever 

enjoining and restraining defendants fi|om selling, 
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disposing’ of or otherwise transferring ownership and title 
in and to said property and manufacturing business, except 
by and under order of this Honorable Court. 

8. And for such other and further relief as to the Court 
may seem just and proper. 

JOHN F. MORAN, 
Receiver, Park Savings Bank. 

District of Columbia, ss: 

John F. Moran, being first duly sworn, on oath, deposes 
and says: That he is the plaintiff named in the foregoing 
bill of complaint by him subscribed; that he has read the 
same and knows the contents thereof; that the matters and 
things set forth therein are true to the best of affiant’s 
knowledge, information and belief. 

JOHN F. MORAN, 
Receiver, Park Savings Bank. 

Subscribed and sworn to before me this 20th day of 
March, A. D. 1935. 

[notarial seal.] MARVIN McKEE, 

Notary Public, District of Columbia. 

J. BRUCE KREMER, 

GEORGE B. SPRINGSTON, 

HERBERT M. BINGHAM, 

Attorneys for Plaintiff. 

(Here follows photolithograph, side folio 7.) 

8 Exhibit B. 


Copy of Note: 

Washington, D. C., December 19, 1932: $500.00 
Three months after date We promise: 2.50 3/20/33 

to pay to the order of Rose T. Weitz: 507.50 

Dollars for value received, with interest from date, at rate 
of 6 per cent, per annum, until paid. 

Payable at Park Savings Bank, Washington, D. C. 

CAPITOL DRESS MFG. CO., 

I NATHAN PLOTNICK, 

President. 

Address, 918 D. St., N. W. 

No. 85038. 

Due Mar. 19. 
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Reverse of above note: j 

Presentment, demand, protest and notice waived by all 
parties hereon. 

BENJ. RICH. $507.50 

ROSE T. WEITZ. 4/25/33. 10.00 


497.50 

Park Savings Bank 

Washington, D. C. j 

(S.) ROBERT S. STUNZ, 

Vice-President. 

9 Marshal’s Return to Subpena Issued March 25,1935. 

Served a copy of the bill of complaint or petition and 
this subpena to answer on above-named— 

(1) Defendant Capitol Dress Manf. Co., a corpn. by 
Nathan Plotnick, Pres. Personally 3/25/35. 

JOHN B. COLPOYSjs, 

U. S. Marshal in and for the 

District of j Columbia, 
By HARRY C. ALLEN, 

G. Deputy Marshal. 

(2) Defendant Capitol Garment Manf. Co.,|a corpn, by 
Nathan Plotnick, Pres. Personally 3/25/35. 

JOHN B. COLPOY0, 

U. S. Marshal in and fpr the 

District of ! Columbia, 
By HARRY C. ALLEN, 

G. Deputy Marshal. 

(3) Defendant Nathan Plotnick, Personally, 3/25/35. 

JOHN B. COLPOYfS, 

U. S. Marshal in and for the 

District of Columbia, 
By HARRY C. ALLEN, 

G. Deputy Marshal. 

(4) Defendant Benj Rich, Personally, 3/2o/35. 

JOHN B. COLPOYtS, 

U. S. Marshal in and for the 

District of Columbia, 
By JOHN B. HOLLOSAN, 

G. Deputy Marshal . 
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1 Answer to Bill of Complaint. 

Filed April 15,1935. 

• ••••## 

The answer of the defendants, Capitol Dress Manufac¬ 
turing Company, a corporation, Capital Garment Manufac¬ 
turing Company, a corporation, Nathan Plotnick and Ben¬ 
jamin Rich, to the Bill of Complaint, saving and reserving 
unto themselves and each of them the benefit and 
10 advantages of all exceptions to the many errors and 
insufficiencies contained in the Bill of Complaint, 
respectfully represent to the court as follows: 

1. They admit the allegations in paragraph 1. 

2. They deny that the Capitol Dress Manufacturing Com¬ 
pany, a corporation, is doing business in the District of 
Columbia, and has its principal office at 918 D Street, N. W., 
Washington, D. C. 

3. The defendants admit the allegations contained in 
paragraph 3. 

4. The defendants admit the allegations contained in 
paragraph 4. 

5. The defendants admit that Benjamin Rich is a citizen 
of the United States, and a resident of the District of Co¬ 
lumbia, and admit that he was Secretary-Treasurer of the 
Capitol Dress Manufacturing Company, but deny that he 
holds any office or has any interest whatever in the Capital 
Garment Manufacturing Company. 

6. Answering paragraph 6, the defendants admit that 
the Capitol Dress Manufacturing Company executed and 
delivered its promissory note in the sum of $500.00 payable 
to the order of Rose T. Weitz with interest from date at 
the rate of six (6) per centum per annum until paid, pay¬ 
able at the Park Savings Bank, Washington, D. C., and ad¬ 
mit that the said note was endorsed by Benjamin Rich and 
Rose T. Weitz and transferred and delivered to the Park 
Savings Bank for value prior to maturity. The defendants 
also admit that presentment and demand protest and notice 
were waived by all parties to said note and that the said 
note is in the possession of the plaintiff as Receiver of the 
insolvent Park Savings Bank, but they and each of them 
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deny every other allegation in said paragraph and 

11 deny that they or any of them are indebted to the 
plaintiff on said note for the sum alleged or any 

sum whatever but aver the fact to be that at ijhe time of 
the closing of said Park Savings Bank and the appointment 
of a receiver thereof the endorser, Rose T. Weitz was a 
depositor of said bank and a creditor thereof to an amount 
in excess of the amount of said note and thap since the 
appointment of the Receiver of said bank ther0 have been 
declared, two dividends, one on the 4th day of! December, 
1933 of five (5) per centum and another on the 17th day of 
December, 1934 of twenty (20) per centum, and that at no 
time has the Receiver paid any dividends to s^id Rose T. 
Weitz, refusing her repeated demands to pay said dividends 
upon the ground that he, the plaintiff herein, vras entitled 
to an off-set against the said indebtedness due her by the 
said Park Savings Bank, and that the plaintiff in truth and 
in fact has elected to off-set its said indebtedness; to the said 
Rose T. Weitz against the said note and by reason thereof 
the said note has been paid by the said endorser, Rose T. 
Weitz. That the said Rose T. Weitz has at all times been 
and is solvent, has substantial Real Estate holdings in her 
own name and any judgment against the said Rose T. Weitz 
upon the note sued on herein would be readily collectible. 

7. These defendants deny each and every allegation con¬ 
tained in paragraph 7 in the Bill of Complaint,, 

8. Answering paragraph 8, these defendants! admit that 
the Capital Garment Manufacturing Company has utilized 
the telephone listing of the Capitol Dress Manufacturing 
Company, and that on the door of the premises at 918 D 
Street, N. W., the name of the Capitol Dress Manufacturing 
Company, has never been removed, but deny thaf; it is other¬ 
wise operating under the name of the Capitol Dress 

12 Manufacturing Company, which last naihed defend¬ 
ant has not been engaged in business I since 1933. 

The stockholders and officers of the Capital Garinent Manu¬ 
facturing Company are different from those of the Capitol 
Dress Manufacturing Company which was engaged in the 
business of manufacturing dresses and uniforms, but is ex¬ 
clusively engaged in the manufacture of men’s underwear. 
Each and every other allegation in said paragraph 8 not 
admitted is hereby denied. 


i 
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9. Answering paragraph 9, these defendants deny that 
the business or equipment of the Capitol Dress Manufac¬ 
turing Company vras sold to the Capital Garment Manu¬ 
facturing Company, but admit that on the sale of the equip¬ 
ment of the Capitol Dress Manufacturing Company which 
consisted solely of some machinery, no notice was given or 
required to be given to the plaintiff. 

10. The averments contained in paragraph 10 are state¬ 
ments of the law and require no answer from these defend¬ 
ants. 

11. Answering paragraph 11, these defendants deny that 
the plaintiff is an unpaid creditor of the Capitol Dress 
Manufacturing Company, as more fully set out in the 
answer to paragraph 6 of the Bill of Complaint. 

12. Answering paragraph 12, these defendants are ad¬ 
vised by counsel that they are not required to make answer 
to said paragraph. 

13. Answering paragraph 13, these defendants deny the 
averments therein contained; and the plaintiff has never 
obtained a judgment at law upon said note against any of 
the defendants. 

And having fully answered the Bill of Complaint 
13 the defendants pray that they may be dismissed with 
their costs. 

CAPITOL DRESS MANUFAC¬ 
TURING COMPANY, 
i By NATHAN PLOTNICK, Pres. 

CAPITAL GARMENT MANUFAC¬ 
TURING COMPANY, 

By NATHAN PLOTNICK, Pres. 

NATHAN PLOTNICK, 

BENJ. RICH. 

MAXWELL A. OSTROW, 

ALFRED M. SCHWARTZ, 

Attorneys for Defendants. 

District of Columbia, ss: 

Nathan Plotnick, individually and as President of the 
Capitol Dress Manufacturing Company and as President 
of the Capital Garment Manufacturing Company, and Ben¬ 
jamin Rich, being first duly sworn, depose and say that 
they have read over the aforegoing Answer by them sub- 
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scribed and that they verily believe the matters and facts 
therein stated to be true. 

NATHAN PLOTNICK, 
BENJ. RICH^ 

Subscribed and sworn to before me this 15th day of 
April, 1935. j 

CHARLES R. BURHANS, 

j m 7 

[notarial seal.] Notary Public, D. C. 

i 

14 Motion to Strike Answer and for pecree Pro 

Confesso. 

\ 

Filed April 23, 1935. 

• # # * # • | • 

i 

Now comes the plaintiff, John F. Moran, Receiver, by his 
attorneys, J. Bruce Kremer, George B. Spifingston and 
Herbert M. Bingham and moves the Court to strike the an¬ 
swer of the defendants filed in the above captioned cause, 
and for the entry for a decree pro confesso i^i said cause, 
and for grounds therefor states: 

1. The answer fails to set forth any facts which would 

constitute a defense to the cause of action stated in the bill 
of complaint. 1 2 3 

2. The contention in the answer that Rose T. Weitz, en¬ 
dorser on the note under consideration, and a! depositor of 
the Park Savings Bank, who is not a party tb this action, 
has made payment is wholly immaterial to tljis action be¬ 
cause an endorser has no right to set-off. j 

3. Under the established Federal rule the hote-holder is 
entitled to pursue any remedy against any jparty on the 
instrument. Paragraphs 8 and 9 of the answer admit the 
fraud plaintiff asserts exists in the bill. j 

J. BRUCE KREMER, 

GEORGE B. SPRINGgTON, 
HERBERT M. BINGHAM, 

Attorneys /cjr Plaintiff. 
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15 Decree. 

Filed May 28, 1935. 


This cause having come on to be heard on plaintiff’s mo¬ 
tion to strike the answer of the defendants and the Court 
having sustained plaintiff’s motion to strike said answer, 
and defendants refusing to further plead and it appearing 
from the allegations of the plaintiff’s bill of complaint that 
the Capitol Dress Manufacturing Company, a corporation, 
executed its promissory note in the sum of $500.00 on or 
about the 19th day of December, 1932, payable to the order 
of Rose T. Weitz and that said note was endorsed by Ben¬ 
jamin Rich and Rose T. Weitz and delivered to the Park 
Savings Bank for value prior to the maturity thereof and 
that there remains due and unpaid on said note the sum 
of $490.00, with interest from December 19, 1932, and that 
on or about the 13th day of February, 1934, the defendants, 
Capitol Dress Manufacturing Company, Nathan Plotnick 
and Benjamin Rich transferred to the Capital Garment 
Manufacturing Company certain assets of the Capitol 
Dress Manufacturing Company and it appearing from the 
answer of the defendants that the Capital Garment Manu¬ 
facturing Company has utilized the premises and telephone 
listing of Capitol Dress Manufacturing Company and that 
the defendant, Nathan Plotnick, is the president of the 
Capitol Dress Manufacturing Company, vendor, and like¬ 
wise is president of the Capital Garment Manufacturing 
Company, vendee, and the defendants not having suffi¬ 
ciently answered the allegations of plaintiff’s bill of com¬ 
plaint, and i it appearing that the plaintiff has no plain, 
adequate or complete remedy at law. 

Now, therefore, it is this 28th day of May, 1935, 
16 adjudged, ordered and decreed: 

1. That the plaintiff recover against the defendant, Cap¬ 
itol Dress Manufacturing Company, $490.00, with interest 
at the rate of six per centum per annum from the 19th day 
of December, 1932, being money payable by it to the plain¬ 
tiff by reason of the premises, and $— for his costs of suit, 
and that he have execution thereof upon property of either 
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or both the Capitol Dress Manufacturing Company and 
the Capital Garment Manufacturing Company, j 

2. That the defendants, Capitol Dress Manufacturing 
Company, a corporation, Capital Garment Manufacturing 
Company, a corporation, Nathan Plotnick and Benjamin 
Rich (formerly Benjamin B. Rachlin), and the (agents, offi¬ 
cers, servants and employees and the attorneys thereof be 
and the same are hereby enjoined from transferring, selling 
or otherwise disposing of any of the assets of £he defend¬ 
ant, Capitol Dress Manufacturing Company, a corporation, 
or the defendant, Capital Garment Manufacturing Com¬ 
pany, a corporation, except upon order of this Court. 

Jurisdiction is retained by the Court to enteif such addi¬ 
tional decrees as may be deemed necessary in thle premises. 

F. DICKINSON LEjTTS, 

Justice. 

To the aforegoing decree the defendants and ehch of them 
jointly and severally except and note in open Court an ap¬ 
peal to the U. S. Court of Appeals for the Dist. of Co¬ 
lumbia, and the undertaking for costs is hereby fixed at 
$100 or $50 in cash, and to act as a supersedeas in the 
maximum penalty of $750.00/100. 

F. DICKINSON LETTS, 

Justice. 

17 Memorandum. 

June 20, 1935—Bond ($100) on appeal apjproved and 
filed. 

Assignments in Error . 


Filed June 21, 1935. 


The Court erred: 

1. In granting the plaintiff’s motion to strike the Answer 
of the defendants. 

2. In holding the plaintiff’s Bill of Complaiit sufficient. 

3. In signing the decree of May 29,1935. 

ALFRED M. SCHWARTZ, 
MAXWELL A. OSTRQW, 

Attorneys for Defendants. 
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Designation of Record. 

Filed June 21, 1935. 

##**### 

The Clerk of the Court will please include in the tran¬ 
script of record on appeal the following: 

1. The Bill of Complaint filed March 25, 1935. 

2. Memo, showing personal service on defendants. 

3. Answer of Defendants filed April 15, 1935. 

4. Motion of Plaintiff filed April 23, 1935. 

5. Decree signed May 28, 1935. 

6. Exceptions to decree and Notation of Appeal. 

7. Memo, of Undertaking on Appeal. 

18 8. The Designation of Record. 

9. Assignments of Error. 

10. Order! of Court of Appeals allowing special appeal 

ALFRED M. SCHWARTZ, 
MAXWELL A. OSTROW, 

1 Attorneys for Defendants. 

Service of a copy of the aforegoing Designation of Rec¬ 
ord acknowledged this 17th day of June, 1935. 

GEORGE B. SPRINGSTON, 

Attorney for Plaintiff. 

19 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 18, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this tran¬ 
script, in cause No. 58518 in Equity, wherein John F. 
Moran, Receiver, is Plaintiff and Capitol Dress Manufac¬ 
turing Company, a corporation, et al. are Defendants, as 
the same remains upon the files and of record in said Court. 
In testimony whereof, I hereunto subscribe my name and 
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J. F. MORAN, REC'r PARK SAVINGS BANK.j 

affix the seal of said Court, at the City of 
said District this 6th day of August, 1935. 

[Seal Supreme Court of the District of Colujnbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 
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IN THE 


Bntteb States; Court of appeals 

FOR THE DISTRICT OF COLUMBIA!. 


No. 6538. 


Capitol Dress Manufacturing Compan^, 

a corporation, 

Capital Garment Manufacturing Company, 

a corporation, 

Nathan Plotnick and Benjamin RicHj 
(formerly Benjamin B. Rachlin), 
Appellants , 

v. I 

J ohn F. Moran, Receiver of the Park Savingsj Bank. 

BRIEF ON BEHALF OF APPELLANTS. 


STATEMENT OF CASE. 

This is an appeal by the defendants below frcj>m a de¬ 
cree of the Supreme Court of the District of Columbia 
dated May 28, 1935 (erroneously referred 1 6 in the 
third Assignment of Error as dated May 29, 1935, R. 
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p. 13), entered upon the pleadings alone. The appel¬ 
lants and appellee are referred to throughout this brief 
as they were designated in the Court below. 

The Bill of Complaint, R. pp. 2-6), which was filed 
March 25, 1935, alleges that the plaintiff, John F. 
Moran, as Receiver of the Park Savings Bank, is in 
possession of a note of the Capitol Dress Manufac¬ 
turing Company, a District of Columbia corporation, 
dated December 19, 1932, in the sum of Five Hundred 
Dollars 1 ($500.00) payable three months after date to 
the order of Rose T. Weitz and that Rose T. Weitz 
endorsed the note before maturitv to the Park Sav- 
ings Bank; that the Capital Garment Manufacturing 
Company is also a District of Columbia corporation, 
and the individual defendants, Nathan Plotniek and 
Benjamin Rich, who are each citizens of the United 
States and residents of the District of Columbia, are 
officers of both corporations. On February 13, 1934, 
according to the Bill of Complaint (R. p. 3) and about 
thirteen months prior to the filing thereof, the defen¬ 
dants, Capitol Dress Manufacturing Company, Nathan 
Plotniek and Benjamin Rich, for the purpose of hin¬ 
dering, delaying and defrauding creditors, and the 
plaintiff, without consideration, or notice to any cred¬ 
itor, and without complying with the bulk sales laws 
of the District of Columbia, and in direct and express 
violations of said laws, transferred the equipment, ma¬ 
chinery, supplies, merchandise and good-will thereto¬ 
fore and at that time solely owned by the Capitol Dress 
Manufacturing Company to the Capital Garment Man¬ 
ufacturing Company, and by reason of said alleged 
transfer all of the defendants named herein had fraud¬ 
ulently conspired to make and do away with the busi¬ 
ness and merchandise of the Capitol Dress Manufac- 



turing Company, which was owned by the said Capitol 
Dress Manufacturing Company. 

The relief sought by the prayers (R. p. 5) the 
Bill of Complaint is for the appointment of a receiver, 
for discovery of assets, and for an accounting of [funds 
and moneys derived from the conduct of the business 
of the Capitol Dress Manufacturing Company afid the 
Capital Garment Manufacturing Company and for an 
injunction against all the defendants from evei* sell¬ 
ing, disposing or otherwise transferring the ownership 
or title in and to the property and business, except by 
or under order of the Court. 

The Answer (R. pp. 8-10) filed by the defendants 
admitted the execution of the note and its endorsement 
to the Park Savings Bank and set out that R()se T. 
Weitz, the endorser of said note and from whom the 

7 # I 

bank acquired the same, was a depositor of tl^e said 
bank and a creditor thereof in an amount in excess 
of said note and that after the appointment of t|he Re¬ 
ceiver of said bank there were declared two dividends, 

i 7 

one on the 14th day of December, 1933, of five per cent, 
and another on the 17th day of December, 1934, of 
twenty per cent and that at no time has the Receiver 
paid any dividends to the said Rose T. Weitz, refus¬ 
ing her repeated demands for said dividends u^on the 
ground that the Receiver was entitled to an I off-set 
against the said indebtedness due her by the Park 
Savings Bank, that the plaintiff in truth and jn fact 
has elected to off-set its indebtedness to the sai^l Rose 
T. Weitz against the note and by reason thereof the 
note has been paid by the said endorser, Rose T.| Weitz, 
who therefore became entitled to possession of the 
said note and that the defendants were not indebted 
by reason thereof to the Receiver. 
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The Answer also denied in paragraph 9 (R. p. 
10) that the business or equipment of the Cap¬ 
itol Dress Manufacturing Company was sold to the 
Capital i Garment Manufacturing Company, but that 
on the sale of the equipment which consisted solely of 
some machinery no notice was given or required to be 
given and the averments of a fraudulent transfer were 
also denied by the Answer. In the Answer it was fur¬ 
ther stated that Rose T. IVeitz, the endorser, was finan¬ 
cially responsible; that the plaintiff was not an unpaid 
creditor of the defendant, Capitol Dress Manufactur¬ 
ing Company, and further that the plaintiff, as Re¬ 
ceiver, never obtained any judgment at law upon the 
note described in his Bill of Complaint (R. p. 10). The 
Answer also reserved the right to object to the insuf¬ 
ficiency of the Bill as permitted under Equity Rule 28 
of the Supreme Court of the District of Columbia. 

To this Answer a motion was made by the plaintiff ' 
(R. p. 11) to strike the Answer and for a decree pro 
confessd, and upon consideration thereof the Court 
entered the decree from which the present appeal was 
taken, striking the Answer, but instead of entering an 
order pro confesso, proceeded to give relief under the 
Bill by entering a judgment for the sum of Four Hun¬ 
dred and Ninety Dollars ($490.00) in favor of the Re¬ 
ceiver against the Capitol Dress Manufacturing Com¬ 
pany and awarding the right to execution upon said 
judgment against both the Capitol Dress Manufactur¬ 
ing Company and the Capital Garment Manufacturing 
Company, and enjoining the defendants from trans¬ 
ferring, selling or otherwise disposing of any of the 
assets of the defendant, the Capitol Dress Manufactur¬ 
ing Company, except upon order of the Court below. 
The decree concludes with a provision by which juris- 
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diction is retained by the Court to enter suclj addi¬ 
tional decrees as mav be deemed necessary in the 

•/ v 

premises. 

Because of this latter provision in the dec red, there 
was some doubt in the mind of the undersigned, coun¬ 
sel as to whether this decree was final or interlocutory, 
with the result that there is also pending befpre the 
Court in original case No. 2457 an application for a 
special appeal, action upon which was “postponed un¬ 
til the hearing of the general appeal on the merjits.” 

I 

ASSIGNMENTS OF ERROR. 

At the hearing below on the motion of the plaintiff 
to strike the Answer and for a decree pro confpsso , it 
was urged on behalf of the defendants that the Bill of 
Complaint was insufficient and did not state a cause 
of action, and that the Answer set up a defensej. Nev¬ 
ertheless, the Court below entered the decree of May 
28, 1935, from which this appeal was taken. To the 
action of the Court in these respects the defendants 
filed their Assignments of Error (R. p. 13) ill which 
they charge that the lower Court erred: 

1. In granting the plaintiff’s motion t(| strike 
the Answer of the defendants. 

2. In holding the plaintiff’s Bill of Cojnplaint 
sufficient. 

3. In signing the decree of May 29, 1935. 

ARGUMENT. j 

The Bill of Complaint Does Not State a Caijise of 

Action. 

The motion to strike the answer, like a demurrer to 
a plea, opens up the entire record and searches the 
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record so that a defect of substance in the Bill of Com¬ 
plaint rendering* the same insufficient would necessitate 
the overruling of the motion to strike the answer. 
Moreover, the answer reserved the right as permitted 
by Equity Rule 28 to object to the insufficiency of the 
Bill of Complaint. The lower court disregarded en¬ 
tirely the long line of cases in this court which hold 
that a creditor’s bill to set aside a fraudulent convey- 
ance is not maintainable unless the debt sued on has 
been reduced to judgment or the creditor has some 
interest in or lien upon the fund or property sought to 
be subjected to his demand. 

In Hess v. Horton , 2 D. C. App. 81, 86, 88, this Court 
said: 

“Another question raised by the demurrer and 
much discussed is this: Can the complainant 
maintain his bill to set aside the fraudulent con¬ 
veyance, without first having reduced his debt to 
judgment? 

The doctrine of the Supreme Court upon this 
point is stated in Scott v. Neelv, 140 U. S., 106, by 
Mr. Justice Field, as follows: 

‘In all cases where a court of equity interferes 
to aid the enforcement of a remedy at law, there 
must be an acknowledged debt, or one established 
by a judgment rendered, accompanied by a right 
to the appropriation of the property of the debtor 
for its payment; or, to speak with greater accu¬ 
racy, there must be in addition to such acknowl¬ 
edged debt an interest in the property, or a lien 
thereon created bv contract, or bv some distinct 
legal proceedings.’ See, also, Smith v. R. R. Co., 
99 U. S'., 398; Nat. Tube Works Co. v. Ballou, 146 
U. S., 517. 

In this last case, it was said: ‘When it is sought 
by equitable process to reach the equitable inter¬ 
ests of the debtor, the bill, unless otherwise pro¬ 
vided by statute, must set forth a judgment in the 
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jurisdiction where the suit in equity is brought, 
the issuing of an execution thereon, and its return 
unsatisfied, or must make allegations showjng that 
it is impossible to obtain such a judgment] in any 

court within such jurisdiction.’ 

.* * * * * * * 

4 The principle that a general creditor] cannot 
assail as fraudulent against creditors an! assign¬ 
ment or transfer of property made by hi^ debtor 
until the creditor has first established his |debt by 
the judgment of a court of competent jurisdiction 
and has either acquired a lien upon the property, 
or is in a situation to perfect a lien thereon, and 
subject it to the payment of his judgment, upon 
the removal of the obstacle presented by th^ fraud¬ 
ulent assignment or transfer, is elementary. Wait 
on Fraud. Conv., Sec. 73 and cases cited. IThe ex¬ 
istence of judgment or of judgment and execution 
is necessary, first, as adjudicating and establish¬ 
ing the legal demand; and, second, as exhausting 
the legal remedy.’ 

And in Droop v. Ridenour, 9 App. D. C. 95, j.03, 105, 
this court again said: j 

4 4 It is certainly true, as a general principle, that 
a court of equity will not afford relief where the 
plaintiff has a plain, adequate and complete rem¬ 
edy at law. The party coming into a c^ourt of 
equity for relief, must, therefore, show ] that he 
has exhausted his remedy at law, or that [the law 
affords no remedy to meet the requirements of his 
case. And where the plaintiff seeks to subject the 
property of the debtor to the payment of h^s claim, 
and which property has been conveyed by] fraudu¬ 
lent conveyance, or is otherwise not accessible to 
ordinary legal execution, it is, as a general well 
settled principle, incumbent upon the creditor to 
allege and show that judgment has been recovered 
for the debt, and that execution has beeii issued 

thereon and returned nulla bona. 

* * # * * * * 


i 
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Exceptions to the general rule, requiring judg¬ 
ment and execution thereon to entitle a complain¬ 
ant to proceed in equity, are clearly recognized 
by the Supreme Court of the United States in 
many other cases in that court, and particularly 
in the cases of Terry v. Anderson, 95 U. S. 636, 
and National Tube Works v. Ballou, 146 U. S. 
517, 523. In this last mentioned case, it is said 
by the court that when it is sought by equitable 
process to reach the equitable interest of the 
debtor, the bill must set forth a judgment in- the 
jurisdiction where the suit in equity is brought , the 
issuing of an execution thereon, and its return un¬ 
satisfied, ( or must make allegations showing that 
it is impossible to obtain such judgment in any 
court within such jurisdiction citing many de¬ 
cided cases in support of such exception to the 
general rule. The whole subject is very fully and 
clearly treated, and the authorities collected by 
Mr. Freeman, in his work on Executions, Secs. 425, 
426, 427.” 

In the cases of Morrison v. Shuster, 1 Mackey (D. C.) 
190, it was held that if the Court had no jurisdiction 
when the bill was filed because the plaintiffs were not 
judgment creditors, the recovery of a judgment after¬ 
wards cannot be set up by a supplemental bill so as to 
confer the jurisdiction, and that the supplemental bill 
would fall with the original bill. 

It will be observed from an examination of the Bill 
of Complaint that all of the parties are residents of 
the District of Columbia and there is no allegation 
that it is impossible to obtain service of process upon 
them or that it is impossible to obtain a judgment 
against them within this jurisdiction. As a matter of 
fact personal service was obtained upon each of the 
defendants in the court below (R. p. 7) and by the same 
token that service was had of the Bill of Complaint 
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upon the Capitol Dress Manufacturing Company, ser¬ 
vice could have been had upon any suit upon the note 
filed in the Municipal Court of the District jof Co¬ 
lumbia. 

In the case of Friedling v. Freedman, 44 Ap$. D. C. 
191, 193, again this court through Mr. Justice Van 
Orsdel stated: 

“The rule is elementary that a creditor!cannot 
assail as fraudulent an assignment or trarisfer of 
property by a debtor until the debt has beeA estab¬ 
lished by a judgment in a court of competent juris¬ 
diction/’ i 

Still more recently in the case of Blundon v. feuy, 60 
App. D. C. 318, this court through Mr. Justice jGroner 
held the rule to be elementary that a general creditor 
must obtain a judgment before he can have rblief in 
equity against his debtor. 

Having failed to first obtain a judgment at law, the 
bill does not state a cause of action cognizable in equity 
and a decree thereon should not have been entered. 

The decisions even go so far as to hold that if the 
bill is without equity, though not demurred to, and 
though the answer does not insist on the want of equity 
by way of demurrer, the bill may be dismissed, and 
neither the answer, the proof, nor other extraneous 
matter can supply the defect. Hubert v. Hobbs, 3 Stew. 
(Ala.) 9, Gibbs v. Cunningham, 4 Md. Ch. 322, 326; 6 
Encyc. PI. and Prac. 433. j 

The Answer Stated a Defense and Should N(jt Have 

Been Stricken. 

Undoubtedly the right exists in a Receiver of an in¬ 
solvent bank to proceed against either the m£ker of 


i 
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the note or the endorsers for payment and the receiver 
may offset any indebtedness due the endorser with the 
note of the maker. If such is the right of the receiver 
it must become immediately apparent that once having 
elected to offset the note of an insolvent maker against 
the indebtedness due by the insolvent bank to the en¬ 
dorser the note becomes the property of the endorser 
and so far as the bank and its receiver is concerned the 
note is paid as to them. 

The Answer of the defendants asserts that Rose T. 
Weitz was a depositor in and a creditor of the bank by 
virtue of her deposit to an amount in excess of the 
amount of the note which she had endorsed and dis¬ 
counted to the bank. When dividends were declared 
bv the bank’s receiver, Rose T. Weitz made demand 
for the payment to her of the amount of the dividends 
to which she was entitled. The Receiver refused to 
pay the dividends due her on her account upon the 
ground that she was liable as an endorser to said bank 
upon the said note of the Capitol Dress Manufactur¬ 
ing Company, and it consistently so refused for a pe¬ 
riod of more than a year and a half. This refusal by 
the plaintiff and for this unreasonable length of time 
constituted an election to offset her deposit and the 
bank’s indebtedness against the note and by reason 
thereof constituted a payment of the note by Rose T. 
Weitz, the endorser thereof. Necessarily if the note 
was paid by the endorser, she became the owner of the 
note and any suit would have to be filed by her as the 
real party in interest. Certainly the bank’s receiver 
would have no right to sue, and the decree, if paid, 
would give the Receiver two satisfactions of the same 
indebtedness. 

Besides the Answer denies that the Capital Garment 


Manufacturing Company obtained the equipment from 
the Capitol Dress Manufacturing Company (seb para¬ 
graph 9 of Bill and of Answer. R. pp. 4 and ip); yet 
the decree awarded execution against both corporate 
defendants. 

The Answer also denies that there was anjf fraud 
and states that the only assets of the Capitoj Dress 
Manufacturing Company were some equipmenlj, and a 
transfer of equipment does not require notice under 
the Sales-in-Bulk Act (Act of Congress appd. April 
28, 1904. 33 Stat. L. pt. 1, p. 555), which only'applies 
to transfers out of the regular course of busijness of 
any stock of goods, wares or merchandise. Swift v. 
Tempelos, 178 N. C. 487; 101 S. E. 8. 12 R. C.J L. 527. 

It was also denied in the Answer that the blaintiff 
had no plain, adequate or complete remedy at law. 
(R. p. 13) No transfer was alleged to be injiminent 
nor was there alleged any intention to transfer. The 
onlv transfer mentioned was made over thirteen 
months prior to the filing of the Bill. If it was fraudu¬ 
lent, execution could have been issued against ij at law. 
Certainly the intervention of a court of equity was not 
necessary to give to the plaintiff what he got) by ] the 
decree appealed from. 

For the reasons assigned the decree should be re¬ 
versed. 

| 

Alfred M. Schwartz, 

i 7 

Maxwell A. Ostro 
Attorneys for Appellants. 
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Imtei States (Court of Appeals 
for tfyo Statriri of (Columbia 


April Term, 1935 


No. 6538 


Capitol Dress Manufacturing Co., et al., Appellants, 

l 

vs. 

John F. Moran, Receiver, Park Savings Bank, 

Appellee. 

\ 

BRIEF ON BEHALF OF APPELLEE 

i 


STATEMENT OF THE CASE 

I 

Appellants, defendants below, appealed frotn a de¬ 
cree of the Supreme Court of the District of Colum¬ 
bia, dated May 28, 1935, entered upon the pleadings 
in favor of the appellee herein, plaintiff belo>v. The 
parties will hereinafter be referred to as plaintiff and 
defendants, respectively, as they were designated in 
the court below. 

It was alleged by the plaintiff, John F. Mojran, Re¬ 
ceiver of the Park Savings Bank, in his bill of com¬ 
plaint, and admitted by defendants in their j answer, 
that on December 19, 1932, the Capitol Dres^ Manu¬ 
facturing Company executed and delivered itis prom¬ 
issory note in the sum of $500.00, payable three 
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months after date, to the order of Rose T. Weitz, 
with interest from date at the rate of six per cent 
until paid; that presentment, demand, protest and 
notice were waived by all parties to said note; that 
Rose T. Weitz and Benjamin Rich endorsed the note 
and transferred and delivered it to the Park Sav¬ 
ings Bank, for value, prior to maturity; that plaintiff 
is the duly appointed, qualified and acting Receiver 
of the Park Savings Bank; that the Capitol Dress 
Manufacturing Company and the Capital Garment 
Manufacturing Company are District of Columbia 
corporations; that Nathan Plotniek and Benjamin 
Rich are citizens of the United States and residents 
of the District of Columbia; and that Nathan Plot- 
nick is President of both corporations, and Benja¬ 
min Rich was Secretary and Treasurer of the Capi¬ 
tol Dress Manufacturing Company; and that the 
note in question is now held by plaintiff, John F. 
Moran, Receiver, as an asset of the insolvent Park 
Savings Bank (R. pp. 2, 3, 8). Plaintiff averred 
said note is unpaid. 

The plaintiff further alleged, upon information 
and belief, that on February 13, 1934, the defend¬ 
ants, Capitol Dress Manufacturing Company, Nathan 
Plotniek, and Benjamin Rich, for the purpose of 
hindering, delaying and defrauding creditors, es¬ 
pecially this plaintiff, without consideration, and 
without notice to any creditor, and without comply¬ 
ing with the bulk sales laws of the District of Co¬ 
lumbia and in direct and express violation of said 
laws, transferred the equipment, machinery, supplies, 
merchandise and good-will, theretofore and at that 
time solely owned by the Capitol Dress Manufactur¬ 
ing Company to the Capital Garment Manufactur¬ 
ing Company (R. p. 3). The defendants’ answer 
denied that the business or equipment of the Capitol 
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Dress Manufacturing Company was sold to tlje Capi¬ 
tal Garment Manufacturing Company, but ajdmitted 
that on the sale of the equipment, which consisted 
mostly of some machinery, no notice was given (R. 
p. 10). The answer also denied that the transfer 
was fraudulent. 

It was further alleged in the bill of complajint that 
the Capital Garment Manufacturing Company is do¬ 
ing business in exactly the same building and space 
as that occupied by the Capitol Dress Manufacturing 
Company, that the Capital Garment Manufacturing 
Company has utilized the telephone listing of the 
Capitol Dress Manufacturing Company and has per¬ 
mitted a sign on the building indicating j;hat the 
Capitol Dress Manufacturing Company is still exist¬ 
ing as a corporation, doing business upon the prem¬ 
ises (R. p. 4). 

The bill of complaint then alleged that th^ Capitol 
Dress Manufacturing Company is insolvent, which 
was not denied by defendants, and that the j plaintiff 
is an unpaid creditor thereof, and that the exigencies 
of the case required the appointment of a j receiver 
for the purposes of discovery, an accounting and en¬ 
forcement of the liability created by Sectiojn 271 of 
Title 5, of the 1929 D. C. Code of Laws, against the 
stockholders of the Capitol Dress Manufacturing 
Company and the setting aside of the alleged sale 
of the business and property of the Capital Dress 
Manufacturing Company (R. pp. 4, 5). To (this end 
plaintiff prayed the appointment of a receiver for 
the discovery of assets and an accounting jof funds 

and monevs derived from the conduct of the busi- 
* 

ness of the Capitol Dress Manufacturing Company 
and the Capital Garment Manufacturing Company, 
and for an injunction against all of the defendants 
from ever selling, disposing, or otherwise transfer- 
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ring the ownership or title in and to the property 
and business except by or under the order of the 
court. 

The defendants admitted, bv failing to deny, the 
insolvency of the Capitol Dress Manufacturing Com¬ 
pany, but did deny that plaintiff was an unpaid 
creditor of the Capitol Dress Manufacturing Com¬ 
pany and in an attempted support of this denial 
averred, as the sole principal defense, that at the 
time of the closing of the Park Savings Bank and 
the appointment of a Receiver thereof, the endorser 
of said note, Rose T. Weitz, teas a depositor of said 
bank and a creditor thereof in an amount in excess 
of the amount of the note herein, and- that since the 
appointment of the Receiver and the declaration of 
dividends to the depositors, the said Rose T. Weitz 
has demanded dividends, payment of which has been 
refused by the Receiver, and that as a result the 
plaintiff has elected to offset its indebtedness to 
Rose Ti Weitz against the note in question and by 
reason thereof the note has been paid by the said 
endorser, Rose T. Weitz, and the defendants are 
therefore not indebted to the Receiver (R. p. 9). 

Subsequent to the filing of defendants’ answer, the 
plaintiff filed a motion to strike the answer and for 
a decree pro confesso (R. p. 11). A hearing was had 
on the motion and on May 28, 1935, Justice Letts of 
the Supreme Court of the District of Columbia en¬ 
tered a decree ordering that the plaintiff recover 
against 1 the defendant, Capitol Dress Manufacturing 
Company, the amount still due on the note and en¬ 
joining all the defendants from transferring, selling, 
or otherwise disposing of any of the assets of the 
Capitol Dress Manufacturing Company except upon 
order of the court. From this decree defendants 
have appealed. 
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QUESTIONS INVOLVED 

1. Does the endorser of a note held by in insol¬ 
vent bank have the right to set off a deposit ac¬ 
count in the bank against the note liability? 

2. Does such right of set-off exist in thq instant 
case where the bank receiver has sued t^he note 
maker and the endorser has not filed suit tb obtain 
the set-off and is not a party to the action j; 

3. Where facts showing fraud are alleged and 
such facts are admitted in the answer, does this, 
coupled with insolvency of the debtor and admission 
of the existence of the debt, give a court ojf equity 
jurisdiction of the case to prevent dissipation of the 
assets without the creditor having first reduced the 
liability to judgment? 

4. Does the filing of the answer, which admits the 
facts of a fraudulent transfer, bar the defendant 
from raising the point that the plaintiff has| an ade¬ 
quate remedy at law? 

SUMMARY OF ARGUMENT 

1 - 

It is a well settled rule of law that a note Endorser 
may not set off her credit balance on depbsit in a 
failed bank so as to extinguish the note maker’s pri¬ 
mary indebtedness since the Receiver may ignore 
the endorser as one secondarily liable and rhay pro¬ 
ceed against the maker for payment of the debt. 

Bryant v. Williams, 16 Fed. (2nd) 159; 

Spurway v. Weintraub, 66 Fed. (2nd) 69; 

Shannon v. Sutherland, 74 Fed. (2nd) 5&0. 

I 

2 . 

A note maker, when sued bv the holdejr of the 
note, cannot claim as a defense that the Endorser, 

' i 
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who is not a party to the suit, has a right to set off 
a claim which said note endorser has against the 
noteholder, where the noteholder has ignored the 
secondary liability of the endorser and is enforcing 
the primary liability of the note maker. 

Bryant v. Williams, supra. 

Knaffle v. Knoxville Banking & Trust Co., 128 
Tenn. 181. 

Franklin v. Browning, 117 Fed. 226. 

3 . 

Where the answer of the defendant debtor admits 
the existence of the debt and the wrongful transfer of 
the debtor’s property, without notice to creditors, and 
admits the consequent insolvency of the debtor by 
reason of such transfer, plaintiff may immediately 
enforce his remedy through an action in equity to 
set aside the wrongful conveyance and restrain a dis¬ 
sipation of the property. 

Droop v. Ridenour, 9 App. D. C. 95; 

Case v. Beauregard, 101 U. S. 688.; 

Batth v. Morosco Bolding Co. Inc., 50 Fed. (2) 
138; 

United States v. Fair all et al., 16 Fed. (2) 328. 

4. 

The defendants, by filing an answer which dis¬ 
closed the existence of the debt, the insolvency of 
the debtor and a transfer of its property, with cessa¬ 
tion of its business, waived the defense of adequacy 
of the remedy at law. 

Southern Pac. Ry. Co. v. U. S., 200 U. S. 341; 

Nat . Bank v. Equitable Trust Co., 227 Fed. 526. 
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ARGUMENT 


It is a Well Settled Rule of Law That a Njote En¬ 
dorser May Not Set Off Her Credit Balance on 
Deposit in a Failed Bank so as to Extinguish the 
Note Maker’s Primary Indebtedness Since the 
Receiver May Ignore the Endorser as One Sec¬ 
ondarily Liable and May Proceed Against the 
Maker for Payment of the Debt. 

i 

! 

The only real defense put forth by defendants is 
that the note endorser, Rose T. Weitz, who is not a 

i 

party to this suit, is entitled to a set-off of tljie credit 
balance in an account she held in the bank at sus¬ 
pension, and that such set-off operates as a payment 
of the liability on the note. 

I 

It is a well settled principle of general la^v, which 
has been especially recognized in insolvent bank 
cases, that an endorser of a note has no rigljt to set¬ 
off a claim against the noteholder so as tio extin- 
guish the indebtedness of the note maker ^nd pre¬ 
vent recovery by the noteholder from thd maker. 
The leading case on this question is Bryan\ v. Wil¬ 
liams , 16 Fed. (2) 159, decided October 8, jl926, by 
Mr. Circuit Judge Parker, sitting as a District Court 
in the Eastern District of North Carolina. In that 
case the plaintiff brought a suit in equity against the 
receiver of the insolvent Commercial National Bank 
of Wilmington, North Carolina, and in pari: prayed 
that certain deposits to his credit in the insolvent 
bank be set off or applied against notes whic)i he had 
endorsed and discounted in the bank. In Rejecting 
the right of the endorser who had discounted the 
paper with the bank to effect payment by tlie set-off 
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of his credit balances in his accounts in the bank, 
Judge Parker held at page 162: 

“The very right which the bank acquired by 
the purchase of the paper was the right to col¬ 
lect it from the maker according to its tenor; 
and it certainly could not have been intended 
that^ by customarily pursuing a summary method 
of collection, the bank should forfeit its right to 
proceed on the paper against the one primarily 
liable, and should be required to charge it to 
the one secondarily liable. Certainly no court 
should hold that such result vras intended in the 
absence of proof clear, cogent, and convincing. * ’ 
#**##• 

“It will be noted that the case at bar is not 
an action by the receiver to recover against com¬ 
plainant as indorser of the notes. If it were 
such a case, a very different question would be 
presented, viz., whether complainant has the 
right to set off his deposit in the bank against 
his liability as indorser. While there is author¬ 
ity for the proposition that where the receiver 
seeks to enforce the liability of an indorser, the 
indorser has the right to set off a deposit bal¬ 
ance, whether the one primarily liable on the 
instrument be solvent or not (Curtis v. David¬ 
son, 215 N. Y. 395, 109 N. E. 481), the general 
rule is that such right of offset does not exist 
if the principal debtor is solvent. Morse on 
Banks and Banking (5th Ed.) vol. 1, p. 633; 
Davis v. Industrial Mfg. Co., 114 N. C. 321, 19 
S. E. 371, 23 L. B. A. 322; Edmonson v. Thomas- 
son, 112 Va. 326, 71 S. E. 536, Ann. Cas. 1913A, 
1301, and note. As said by Chancellor Walworth 
in the case of Middle District Bank, 9 Cow. (N. 
Y.) 414, 1 Paige, 584, 19 Am. Dec. 452: 

‘If the real debtor is unable to pay, and the 
receiver is compelled to resort to the indorser, 
who is eventually to be the loser, he has the same 
equitable claim to offset bills which he had at 
the time the bank stopped payment. But no 
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such offset should be allowed to an ijndorser 
where he is indemnified by the real debtor, or 
where the latter can be compelled to pay^ ” 

The Circuit Court of Appeals for the Fiijth Cir¬ 
cuit had before it the same question in Spuifway v. 
Weintraub, 66 Fed. (2nd) 69, which, on July 10, 
1933, it decided adversely to the claim of the en¬ 
dorser who requested the set-off, reversing k judg¬ 
ment in favor of the endorser-plaintiff. It appeared 
from the facts set forth in the opinion that when the 
City National Bank in Miami closed on December 
20, 1930, the appellee, one Weintraub, was an accom¬ 
modation endorser on two notes and had a j deposit 

balance in excess of the notes in the closed bank. 

: 

Later the Receiver declared a 20% dividend and 
issued a check payable to said Weintraub for his 
distributive share of the dividend, but declined to 
deliver the check to Wemtraub. Weintraub jbrought 
suit alleging that he had no recourse against the 
makers of the notes and the receiver answered deny¬ 
ing the insolvency of the note makers. The District 
Court reached the conclusion that there was enough 
shown to warrant the inference of insolveifcy and 
consequently allowed the set-off to the endorser. The 
receiver appealed and Mr. Circuit Judge Foster, in 
reversing the decision of the District Court, | held at 
page 69: 

“ By demanding the set-off, appellee ha^ waived 
any question as to his liability on the nqtes, but 
he was certainly not the principal obligor. 
Baumeister v. Kuntz, 53 Fla. 340, 42 So. 886; 
Williams v. Peninsular Grocery Co., 73 ifaa. 937, 
75 So. 517. If appellee were permitted to liqui¬ 
date the notes by set-off, he could then Jiold the 
makers for their face value if the makers were 
solvent, and thereby obtain a greater percentage 
of his deposit in the liquidation of the bank than 
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could other depositors. Equity will not lend it¬ 
self to this at the suit of the indorser. Curtis 
v. Davidson, 215 N. Y. 359, 109 N. E. 481, 482. 
The 'burden was on appellee as plaintiff in the 
suit to show with reasonable certainty that the 
makers were insolvent. Bryant v. Williams (D. 
C.) 16 F. (2d) 159; Edmondson v. Thomasson, 
112 Va. 326, 71 S. E. 536, Ann. Cas. 1913A, 1301; 
Knaffle v. Knoxville Banking & Trust Co., 128 
Tenn. 181, 159 S. W. 838, 50 L. R. A. (N. S.) 
167; New Farmer’s Bank’s Trustee v. Young, 
100 Ky. 683, 39 S. W. 46; In the Matter of the 
Receiver of the Middle District Bank, 9 Cow. 
414 (N. Y. 18827); Michie, Banks and Banking, 
c. 9, Sec. 161. 

We think the District Court was in error in 
assuming that it might be inferred that the mak¬ 
ers of the notes were insolvent. The allegation 
that plaintiff had no recourse against the mak¬ 
ers of the notes was a mere conclusion without 
probative force. The judgment rendered was 
without substantial basis, and must be reserved. 
Reversed and remanded for further proceedings 
not inconsistent with this opinion.” 

The Circuit Court of Appeals for the Fourth Cir¬ 
cuit, in an opinion rendered by Circuit Judge Parker 
on January 8, 1935, in Shannon v. Sutherland , re¬ 
ported in 74 Fed. (2nd) 530, reviewed the right of a 
depositor in an insolvent bank to set off his deposit 
against his liability on a note and after holding that 
“on the other hand, the endorser who is only secon¬ 
darily liable has no right of set-off where he has 
been indemnified or where the maker is solvent,” 
said at page 531: 

“The reason at the basis of these decisions is 
that the one who is the real debtor of an insol¬ 
vent bank, or the one upon whom the burden of 
payment will ultimately fall, should be allowed 
in equity to set off against his obligation the 
amount due him by the bank, as only the differ- 
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ence is the amount really due; but thai, where 
the amount of the obligation can be collected 
from another, set-off should not be allowed, as 
the effect in such case would be to set off the 
amount due one person against the real debt of 
another, and thus to enable the depositor to se¬ 
cure preferential payment of his deposit by col¬ 
lecting the amount of the obligation set off 
against it from the person primarily liable. See 
Bank of U. S. v. Braverman, supra, aid cases 
there cited.’’ j 

It is true that the Capitol Dress Manufacturing 
Company is at present admittedly insolvent! in that 
it has transferred all of its equipment to th^ Capital 
Garment Manufacturing Company, but thd impor¬ 
tant fact is that it has not been doing business since 
1933. When it is considered that its insolvency and 
consequent inability to pay the note sued upon is 
solely the result of the admitted transfer ojf its as¬ 
sets it will be seen that the insolvency featiire does 
not affect the set-off. The claim of the Receiver is 
that a restoration of the transferred assets of the 
Capitol Dress Manufacturing Company wi}l enable 
the maker-debtor to pay the obligation and the pur¬ 
pose of the bill was to discover and reach these as¬ 
sets, for which purpose an action at law wo^ild have 
been wholly inadequate. 

Obviously if the transferred assets are restored to 
the company, the company then becomes solvent and 
the Receiver is entitled to require payment j from it, 
which fact precludes either the defendants ot* the en¬ 
dorser from claiming an offset in favor of the en¬ 
dorser. 
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2 . 

A Note Maker, When Sued By the Holder of the 
Note, Cannot Claim as a Defense That the En¬ 
dorser Who is Not a Party to the Suit, Has a 
Right to Set Off a Claim That Said Note En¬ 
dorser Has Against the Noteholder, Where the 
Noteholder Has Ignored the Secondary Liability 
of the Endorser and is Enforcing the Primary 
Liability of the Note Maker. 

It is manifest that the mere bringing of the present 
suit against the named defendants without joining 
or in any other manner alleging a claim against the 
endorser on the note is a direct and indisputable as¬ 
sertion that the Receiver has elected to pursue his 
remedy against the note maker rather than the en¬ 
dorser. In this situation how can these defendants 
assert the right of set-off which is a matter between 
the Receiver and the endorser? 

There are a number of reasons why the Receiver 
may sue the maker of the note and not join the en¬ 
dorser as a party defendant. The first of these rea¬ 
sons is discussed by Judge Parker in Bryant v. Wil¬ 
liams, supra, where he observes at page 162: 

“The very right which the bank acquired by the 
purchase of the paper was the right to collect it 
from the maker according to its tenor; and it cer¬ 
tainly could not have been intended that, by cus¬ 
tomarily pursuing a summary method of collec¬ 
tion, the bank should forfeit its right to proceed 
on the paper against the one primarily liable, and 
should be required to charge it to the one second¬ 
arily liable . 9 9 

The second reason is that the right to set off im¬ 
plies mutual obligations or demands existing between 
the parties in same capacity; consequently the lia- 
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bility between the parties must by primary, i^ot sec¬ 
ondary. 

* 

Another reason that the noteholder can ignore the 
endorser and pursue his remedy against the maker is 
that the maker is the principal on the obligation and 
the endorser is similar to a surety. It is a fhmiliar 
rule of law that the right of the creditor to maintain 
an action against the principal exists independently of 
his rights as against the surety, and that a principal 
may not set up defenses available only to a | surety. 
See 50 Corpus Juris 190, 191, and cases therO cited. 

And in accordance with the general rule of inutual- 
ity between the parties it is firmly established tjhat the 
demand against plaintiff in favor of a third person not 
a party to the action cannot be recouped, set ofjf, coun¬ 
terclaimed, reconvened or compensated. See 57 Cor¬ 
pus Juris 447, 448, and cases cited. 

Another illustration of the rule that the noteholder 
may elect with respect to pursuing his remedyj is that 
announced in Franklin v. Browning , 117 Fefd. 226, 
where the court held that a noteholder could! ignore 
the security or the maker of the note and pursue the 
endorser, following Ross v. Jones , 22 W^'ll. 576, 
which rule gives an absolute right to the noteholder 
to look to the maker or the endorser or collateral 
security and make his election without reference to 
any claims that may exist as between the m^ker or 
endorser. ! 
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3 . 

Where the Answer of the Defendant Debtor Admits 
the Existence of the Debt and the Wrongful 
Transfer of the Debtor’s Property, Without No¬ 
tice to Creditors, and Admits the Consequent 
Insolvency of the Debtor By Reason of Such 
Transfer, Plaintiff May Immediately Enforce His 
Remedy Through an Action in Equity to Set 
Aside the Wrongful Conveyance and Restrain a 
Dissipation of the Property. 

Appellants rely upon certain cases in this court to 
support their contention that the court below was in 
error in entering the decree from which the appeal 
has been' perfected. An analysis of those cases dis¬ 
closes that the case here presented falls within an ex¬ 
ception to the general rule respecting the requirement 
that a liability must be reduced to judgment before 
a suit can be maintained in equity to set aside a 
fraudulent conveyance. 

In Hess v. Horton, 2 Appeals D. C. 81, a bill was 
filed to set aside a conveyance of some property in 
the District of Columbia made in fraud of creditors. 
The bill showed that the plaintiff resided in Mary¬ 
land, that the principal defendants resided in New 
York, and that the third defendant, an intermediary 
in the transaction, resided in the District of Colum¬ 
bia. It also showed that plaintiff had not obtained a 
judgment at law against the defendants. A demur¬ 
rer to the bill w T as sustained and the bill was dis¬ 
missed. Upon these bare facts it is manifest that 
this was a clear case for the application of the gen¬ 
eral rule. The situation is adequately discussed in 
the following excerpt from Supplee Hardware Co. v. 
Driggs, 13 App. D. C. 272, 276 (1898): 

“In Hess v. Horton, neither party had lived in 
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I the District of Columbia, nor had the cause of 

action arisen therein. Complainant l|ved in 
Maryland and the defendant in New Yoijk. The 
^ debt had never been reduced to judgment, and 

the sole ground upon which the jurisdiction of a 
K court of equity of the District of Columbia was 

invoked was that the defendant had property in 
the District, which he had conveyed with the in¬ 
tent to defraud his creditors. As was! said in 
the opinion approving the dismissal of the bill: 
* ‘For aught that appears in this bill, defendant 

d Horton may have property subject to execution 

in the State of New York, where he | resides, 
more than sufficient to satisfy complainant’s de¬ 
mand. The complainant, who resides iji Mary¬ 
land, could as easily have resorted to the courts 
► of the place of defendant’s residence, \yhere he 

may have property subject to execution ^s to the 
courts of this District, where defendant <jmee had 
property which, it is alleged, has been cfonveyed 
bv him without consideration and to defraud his 
creditors.’ ” 

It is at once apparent that the present case is dis- 
k tinguished from Hess v. Horton. Here all parties 

are residents of the District of Columbia anft all as- 
1 sets are located in the District of Columbia. In ad¬ 

dition, the insolvency of the principal debtor, the 
Capitol Dress Manufacturing Company, and the 
existence of the indebtedness are disclosed from the 
pleadings, which was not the case in Hess v.| Horton. 
Moreover, the objection was not here raise|d at the 
earliest opportunity as was the case in Hes^ v. Hor¬ 
ton where the question was decided on demurrer, not 
after plea or answer. 

The case of Droop v. Ridenour, 9 Appeals ID. C. 95, 
is important because by its actual holding jit estab¬ 
lished a recognized exception to the general: rule. It 
is true the opinion by way of dicta reiterated the 
general rule to the effect that equity will nbt afford 
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relief where plaintiff has a plain, adequate and com¬ 
plete remedy at law. However, the opinion also in¬ 
cluded the following pertinent language: 

“But the application of this general rule must 
be taken as dependent upon and conditioned by 
the facts of each particular case; and it is not 
so strict, and unyielding as to be wholly without 
qualification or exceptions, to meet the exigency 
of particular cases. There are many cases where 
the demands of justice, and the inadequacy of 
the ordinary process of law, make it necessary 
that equity should interpose, rather than that 
the creditor should be whollv without remedy or 
means of redress. All that is required of the 
complainant is that he has done all that he could 
do to make effective the remedy at law, or, in 
other words, that he had exhausted his legal 
remedies, or show that the remedy at law is 
wholly inadequate, or that the ordinary legal 
remedies do not apply to the case, and hence he 
is without a plain, adequate and complete rem¬ 
edy at law. As said by the Supreme Court, in an 
unanimous opinion of that tribunal delivered by 
Mr. Justice Strong: ‘After all, the judgment and 
fruitless execution are only evidence that his 
legal remedies have been exhausted, or that he is 
without remedv at law. Thev are not the onlv 
possible means of proof. The necessity of re¬ 
sort to a court of equity may be made otherwise 
to appear. Accordingly the rule, though gen¬ 
eral, is not without many exceptions. Neither 
law nor equity requires meaningless form: “bona 
sed impossibilia non cogit lex.” It has been 
decided that where it appears by the bill that 
the debtor is insolvent, and that the issuing of an 
execution would be of no practical utility, the 
issue of an execution is not a necessary prere¬ 
quisite to equitable interference,’ the learned 
justice citing many authorities in support of the 
proposition stated by him. And further on, in 
the same unanimous opinion, it is said: ‘The 
foundation upon which these and many other 
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similar cases rest is that judgment and [fruitless 
executions are not necessary to show that the 
creditor has no adequate legal remedy.! When 
the debtor’s estate is a mere equitable or^e, which 
cannot be reached by any proceeding at law, 
there is no reason for requiring attempts to 
reach it bv legal processes.’ Case v.jBeaure¬ 
gard, 101 U. S. 688, 690, 691.” 

The above language is significant. Thus, in the 
present case the bill has alleged, and the answer, by 
failure to deny, has admitted that the maker and 
principal debtor, the Capitol Dress Manufacturing 
Company, is at present insolvent. Of cpurse, it 
should be noted that the insolvencv is that \^hich has 

* # i 

resulted from the transfer of the Capitol Dr^ss Man¬ 
ufacturing Company business and equipment. It is 
obvious that voiding of the transfer would Establish 
sufficient assets to satisfv the debt. However, it will 
be instantly noted that an action at law against the 
Capitol Dress Manufacturing Company, in view of 
its admitted insolvency, would be wholly inadequate 
as far as any relief to plaintiff is concerned inasmuch 
as, without a cancellation of the transfer arid a res¬ 
toration of its property, the plaintiff would have 
nothing on which to levy in order to satisfy dnv judg¬ 
ment obtained. The Supreme Court of tho United 
States has clearly indicated that the prim^ reason 
for requiring the exhaustion of legal remedies is to 
furnish proof of the inadequacy of such remedy. It 
seems self evident that admitted insolvency is conclu¬ 
sive proof of the inadequacy of the legal remedy. 

Plaintiff contends that the case here presented is a 
proper exception to the general rule that requires a 
party to exhaust his legal remedy. Coupled j with in¬ 
solvencv the cases indicate that the existence of the 

* # i 

debt must be admitted or otherwise apparent on the 
face of the pleadings in order to establish the ex- 
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ception and avoid the general rule. While the de¬ 
fendants here deny that they are indebted upon the 
note in question, the basis of their defense in this 
respect negatives the alleged non-liability. The an¬ 
swer admits the execution of the note and its nego¬ 
tiation to the bank for value, but attempts to avoid 
the allegation of non-payment upon the theory that 
the endorser has a credit balance in the bank suffi¬ 
cient to satisfv the debt and that the Receiver bv 

w — 

withholding dividends has elected to offset such 
credit balance against the note liability. It is mani¬ 
fest that the mere bringing of the present bill against 
the named defendants without seeking to establish 
anv liabilitv against the endorser is a direct and in- 
disputable assertion that the Receiver has elected to 
hold the note maker rather than the endorser. The 
proposition that by withholding dividends from the 
endorser the Receiver has, in effect, elected to offset 
the credit balance against the note liability, is an¬ 
swered on two grounds, first, that as to the dividends 

this is a matter entirelv between the Receiver and 

* 

the endorser, and, secondly, authority exists for the 
view that such course still would not operate to fore¬ 
close the Receiver and require him to offset the en¬ 
dorser’s account against the note. 

In the case of Spurway v. Weintraub, supra, it will 
be noted that the Receiver declared a dividend of 
20% and issued a check payable to Weintraub in the 
sum of $132.26, but declined to deliver it, as, in the 
meantime, Weintraub had demanded the allowance of 
a set-off of his deposit against the two notes. Not¬ 
withstanding these facts the Circuit Court of Ap¬ 
peals for the Fifth Circuit denied the set-off and re¬ 
versed the action of the trial court in that respect. 

The remaining cases cited by counsel for defend¬ 
ants in regard to the exhaustion of the legal rem- 



edies are unimportant because they are not [directly 
in point. Thus, in Morrison v. Shuster, 1 [Mackey 
(D. C.) 190, there was involved simply a logical ap¬ 
plication of the general rule to a clear easel. Simi¬ 
larly, in Friedling v. Freedman, 44 App. D.j C. 191, 
the court’s statement as quoted in defendant’s brief 
is a mere general statement of the general njile with¬ 
out any reference whatever to recognized exceptions. 
The actual case there before the court involved an 
attempt by the plaintiff in a pending action of tort 
against the defendant to restrain the defendant in 
equity from conveying away property fori the al¬ 
leged purpose of defeating the collection of la possi¬ 
ble recovery in the tort action. Clearly suCh a bill 
could not be maintained because plaintiff’s tort claim 
against the defendant was contingent at m^st. So, 
too, in Blundon v. Guy, 60 App. D. C. 31^, (1931) 
the court held that without judgment or a definite 
ascertained claim it could not enjoin the distribution 
of the funds in question to await a possible jjudgment 
in favor of a creditor whose status as such depended 
upon the outcome of a pending suit. In contrast to 
these cases it must be noted in the present Situation 
that plaintiff Receiver, as the holder of an overdue 
and unpaid promissory note, is an existing! creditor 
with a definite and ascertained claim against the 
Capitol Dress Manufacturing Company. 

It must be conceded, for the purpose of | this dis¬ 
cussion, that upon elimination of the claimbd offset 
the defendant debtor admits the existence of the 
debt, the wrongful transfer of the debtor’s property 
without notice to creditors, and the consequent in¬ 
solvency of the debtor by reason of such transfer. In 
this situation the plaintiff may immediately enforce 
his remedy through an action in equity as will be ob- 
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served from the reasoning of the court in Hatch v. 
Morosco Holding Co., 50 Fed. (2nd) 138, 140: 

“Ordinarily, a creditor must proceed to judg¬ 
ment against his debtor and have an execution 
returned nulla bona before he can pursue third 
persons on his claim. Hollins v. Brierfield Coal 
& Iron Co., 150 U. S. 371, 381, 14 S. Ct. 127, 37 
L. Ed. 1113; Pierce v. United States, 255 U. S. 
398, 41 S. Ct. 365, 65 L. Ed. 697. Such a re¬ 
quirement is salutary. It establishes the validity 
of the claim against the debtor and the necessitv 
of resorting to an equitable remedy to reach as¬ 
sets of the debtor, or their avails, in the hands 
of the third party. But, where the debt is ad¬ 
mitted (see Scott v. Neely, 140 U. S. 106, 113, 11 
S. Ct. 712, 35 L. Ed. 358; In re Metropolitan Rv. 
Receivership, 208 IT. S. 90, 109, 28 S. Ct. 219, 52 
L. Ed. 403), and it is apparent that a judgment 
and execution against the debtor would be futile 
(see United States v. Fairall (D. C.) 16 F. (2d) 
328), the procedural requirement may be dis¬ 
pensed with. Thus, where corporate property is 
distributed to shareholders and the corporation 
is dissolved or its charter has expired, a creditor 
may sue the shareholders without first reducing 
his claim to judgment, McWilliams v. Excelsior 
Coal Co., 298 F. 884 (C. C. A. 8); United States 
v. Fairall, 16 F. (2d) 328 (D. C. S. D. N. Y.); 
United States v. Garbutt, 35 F. (2d) 924 (C. C. 
A. 10); Pann v. United States, 44 F. (2d) 321 
(C. C. A. 9); nor does it matter that the disso¬ 
lution occurred after the assets were distributed, 
Capps Mfg. Co. v. United States, 15 F. (2d) 
528 (C. C. A. 5); Farlev v. Lawson, 102 W. Va. 
601, 135 S. E. 840. ’ ’ 

Certiorari denied in the above case in 284 IT. S. 
668 under the caption, Irving Trust Co., Receiver, 
petitioner, v. United States of America. 

Mr. Circuit Judge Hand of the United States Cir¬ 
cuit Court of Appeals for the Second Circuit, sitting 



as a District Court for the Southern District of New 
York, reached the same conclusion and gave the 
reasons in support thereof in the case of United 
States v. Fairall, et al., 16 Fed. (2nd) 328: ! 

“The rule that you must get judgment and 
issue execution against a debtor as a Condition 
precedent to following his assets into the hands 
of transferees is not absolute. If it is impossi¬ 
ble to get judgment, or if, when you get it, it is 
manifestly useless, equity does not insist upon 
such an idle formality. Bank of Com[merce v. 
McArthur, 256 F. 84 (C. C. A. 5); Murray v. 
Sioux Alaska Mining Co., 239 F. 818 (jC. C. A. 
9); Williams v. Adler-Goldman Com. Co., 227 F. 
374 (C. C. A. 8); N. T. Bank v. Wetiiore, 124 
N. Y. 241, 26 N. E. 548. The condition is im¬ 
posed in accordance with the general equitable 
principle that equity gives its remedy ohly when 
the law fails, and it may be apparent that the 
law has failed without insisting upod an idle 
gesture.” 

4. 

■ 

The Defendants, By Filing an Answer Wpich Dis¬ 
closed the Existence of the Debt, the Insolvency 
of the Debtor and a Transfer of its property, 
With Cessation of its Business, Waived the De- 

i 

fense of Adequacy of the Remedy at Law. 

| 

In the present case it is apparent on the face of 
plaintiff’s bill and from the facts alleged therein that 
there are elements of which a court of equity can 
properly take cognizance. In addition it is equally 
apparent from the above discussion that plaintiff’s 
remedy at law is wholly inadequate. However, in 
the event that it should be held that plaintiff would 
have a plain, adequate and complete remedy at law, 
and that he should have pursued such remedy before 
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filing a bill in equity, it is extremely important to 
note that defendants have in fact waived any right 
they might have to object to the filing of this bill. 
There was an obvious failure to object to the court’s 
jurisdiction at the earliest opportunity by motion to 
dismiss. Defendants’ memorandum of points and 
authorities which they filed in opposition to plain¬ 
tiff’s motion to strike fails to raise this question. 
Rather, it contains an argument in opposition to 
the motion upon the merits of the case in that it 
attempts to raise the alleged set-off between the Re¬ 
ceiver and Rose T. Weitz, the endorser, as a defense 
to the plaintiff’s cause of action. 

As has been stated above, in clear cases of the 

existence of a plain, adequate, and complete remedy 

at law the objection to the jurisdiction of equity need 

not always be raised at the earliest opportunity and 

in some instances mav be raised by the court bv its 

* •/ •/ 

own motion. “But on the other hand it is equally 
true that where the objection that the plaintiff has 
an adequate remedy at law is not made until the 
hearing and the subject matter is a class over which 
a court of equity has jurisdiction, the court is not 
necessarily obligated to entertain it, even though 
taken in limine it might have been worthy of atten¬ 
tion.” Southern Pacific Railway Co. v. U. S., 200 
IT. S. 341, 349. 

The Southern Pacific Railway Company case, from 
which the above excerpt was taken, affirmed a holding 
of the lower court to the effect that a failure to 
object to the jurisdiction of equity over a case which 
in substance amounted to an action of debt or as¬ 
sumpsit for money had or received is waived by the 
failure to raise the objection at the earliest oppor¬ 
tunity. In reaching this result the Circuit Court of 


Appeals of the Ninth Circuit stated as follows, 133 
Fed. 651, 655: i 

“In Kilbourn v. Sunderland, 130 U. S. 505, 
514, 9 Sup. Ct. 594, 596, 32 L. Ed. 1005, the 
court said: ‘The point is also pressed that the 
remedy at law was plain, adequate, and com¬ 
plete, and jurisdiction in equity therefore want¬ 
ing. * * * The defendants fully answered the bill, 
and raised no such objection, and, the clause be¬ 
ing at issue and evidence taken, it wasj ordered 
on the 23rd of February, 1883, bv consejnt, to be 
heard by the General Term in the first (instance. 
On the 24th of March, 1884, the defendant moved 
to dismiss on the ground of the adequacy of the 
remedy at law. We have had occasionj recently 
to remark that where it is competent' for the 
court to grant the relief sought, and it has juris¬ 
diction of the subject-matter, this (Objection 
should be taken at the earliest opportunity, and 
before the defendants enter upon a full defense. 
Reynes v. Dumont, 130 U. S. 354 (9 I Sup. Ct. 
486, 32 L. Ed. 934).’ ” | 

In this same connection the case of National Bank 
of Commerce v. Equitable Trust Co., 227 t*ed. 526, 
(C. C. A. 8th, 1915, Cer. den. 239 II. S. 648) is im¬ 
portant. In that case the pledgee of stock sued a 
third party who had retained dividends! declared 
upon the stock with knowledge of the pledgee’s right 
thereto. The action could have been brought at law, 
but instead of suing at law the pledgee brought a 
bill in equity setting forth in detail the transactions 
and relations of the parties, charging fraijd, asking 
that there be a disclosure, and that the defendant be 
declared a trustee for the benefit of the ple'dgee. The 
court having found that there were elements on the 
face of the bill which might support equity juris¬ 
diction entered a decree for the amount of the divi¬ 
dends. On page 532 the court stated as fellows: 
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4 ‘When it came to the decree it went only for 
the recovery of a sum certain; and it is assigned 
as error that plaintiff below went into the wrong 
forum, that it had a plain, adequate and com¬ 
plete remedy at law, and that consequently there 
was no jurisdiction in equity over the contro¬ 
versy. As already indicated, the proceeding has 
been treated here, in brief and argument, as in 
assupipsit. Of course, if the bill had disclosed 
that 1 as the true character of the action and 
there was nothing else in the bill on which 
equitable relief was appropriately invoked, the 

trial court would have undoubtedlv dismissed 

* 

the bill had it been challenged on that ground. 
Gaines v. Miller, 111 U. S. 398, 4 Sup. Ct. 426, 
28 L. Ed. 406; and without challenge it should 
in that event have been dismissed. Oelrichs v. 
Spain, 15 Wall. 211, 227, 21 L. Ed. 43; Amis v. 
Mvers, 16 How. 492, 14 L. Ed. 1029; Sullivan v. 
R. R. Co., 94 U. S. 806, 811, 24 L. Ed. 324. But 
if a court of equity is rightfully in possession of 
the cause as it is made by the bill, it will pro¬ 
ceed to determine the whole matter in contro¬ 
versy and grant full and complete relief, al¬ 
though the relief granted may be such as is 
usually had in a proceeding at law. Cathcart v. 
Robinson, 5 Pet. 264, 278, 8 L. Ed. 120.” 

At this point it seems clear that the allegations of 
the bill plus the inconsistent allegations of the answer 
and the very nature of the case itself sliow^ the exist¬ 
ence of purely equitable elements. Thus, for exam¬ 
ple, the aid of equity is necessary to discover the true 
transaction lying behind the averments contained in 
paragraph 9 of defendants’ answer (R. p. 10). In 
that paragraph the defendants deny that the business 
or equipment of the Capitol Dress Manufacturing 
Company was sold to the Capital Garment Manufac¬ 
turing Company; but in the same breath they admit 
that on the sale of the equipment of the Capitol Dress 
Manufacturing Company no notice w^as given or re- 
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quired to be given to the plaintiff. Such equivocation 
amounts in effect to an admission of the existence of 
a fraudulent transfer, especially in view of j the fact 
that the Capital Garment Manufacturing Coinpany is 
located in the same premises as was occupied by the 
Capitol Dress Manufacturing Company and is using 
the same equipment as was used and ownetl by the 
Capitol Dress Manufacturing Company. Then, there 
are the additional admitted facts that the) Capital 
Garment Manufacturing Company was utilizing the 
phone listing of the Capitol Dress Manufacturing 
Company and had failed to take down certain signs 
on the door of the building bearing the name of the 
latter company. 

The defendants in their answer and alsg in their 
brief state that the sale of the business and Equipment 
of the Capitol Dress Manufacturing Company did not 
come within the terms of the District Sales in Bulk 
Act (1929 D. C. Code, Title 14-18). While there is 
authority that the sale of the fixtures of a bfusiness is 
not a sale of “goods, wares, or merchandise”, within 
the meaning of the Act, there is also authority to the 
contrary. Thus in Sakelos v. Hutchinson Bros. (1916) 
129 Md. 300, 99 Atl. 357, it appears that the court held 
that the steam tables, ovens, kitchen utensils, and sim¬ 
ilar articles used in a restaurant, although not in¬ 
tended for resale, were within the category if “ goods, 
wares, and merchandise ’ 9 and thus within tile purview 
of the Maryland Bulk Sales Act. j 

Similar expressions may be found in Plass v. Mor¬ 
gan (1904), 36 Wash. 160, 78 Pac. 784; Seattle Brew¬ 
ing Co. v. Donofrio (1904) 34 Wash. 18, 74 Pac. 823; 
and Parham v. Potts-Thompson Co. (1907^, 127 Ga. 
303, 56 S. E. 460. 

i 

In addition to these views it should be poted that 
Section 3 of the Sales in Bulk Act (Title 1JL, Sec. 16) 
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states that any sale of “ goods, wares, and merchan¬ 
dise ?? whereby substantially the entire business or 
trade theretofore conducted by the vendor shall be 
sold or conveyed, shall be deemed a sale or transfer 
in bulk within the statute. This language seems im¬ 
portant in that whatever disposition was made of the 
business and equipment of the Capitol Dress Manu¬ 
facturing Company, the fact is admitted and estab¬ 
lished that the transfer relieved the Capitol Dress 
Manufacturing Company of all its assets, destroyed 
its business and left its entire equipment in the hands 
of the Capital Garment Manufacturing Company. 
Under such circumstances the requirement of the 
Sales in Bulk Act that notice be given to creditors 
would seem to be fully applicable. 

For the reasons above given the decree of the Su¬ 
preme Court of the District of Columbia should be 
affirmed. 

Respectfully submitted, 
i J. Bruce Kremer, 

George B. Springston, 
Herbert M. Bingham, 

H. Donald Kistler, 

i Attorneys for Appellee. 



